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PUBLIC INTEREST DISCLOSURE BILL 2002 
Second Reading 

Resumed from 14 May. 

HON PETER FOSS (East Metropolitan) [9.20 pm]:  I am somewhat surprised that we reached debate on this 
Bill so quickly.  This is one of those interesting Bills that has more public perception attached to it than reality.  
It is strange how often we have had this sort of Bill before the House, which is supposed to offer a remedy to 
people, but a reading of the Bill indicates that it is different from that.  Another Bill in a similar vein to this Bill, 
the Whistleblowers Protection Bill 2002, by its name appeared to have a laudable motive and appeared to be a 
Bill that should be supported.  However, an examination of the way in which the system would operate indicated 
that it would limit the very capacity of the facility it sought to provide.   

One of the fascinating things about legislation is that the law operates when there is no legislation and the courts 
often arrive at fairly sensible solutions to practical problems, or people tend to take a reasonable view of matters 
because they know that the courts will take a reasonable view.  People therefore do not involve themselves in 
precipitative action trying to enforce a law that might be a little vague.  A difficulty that arises when people try 
to clarify a law is when they take a slight step to one side of the law they find the full majesty of the law coming 
down on them.  This Bill is exactly one of those Bills.  It sets the means by which certain events can happen and 
then it leads to drastic consequences if people do not use those means in the manner provided in the Bill.  The 
Bill deals with public interest disclosure, as indicated by its name.  So that members understand the definition in 
clause 3 of public interest information, it reads - 

“public interest information” means information that tends to show that, in relation to its performance 
of a public function (either before or after the commencement of this Act), a public authority, a 
public officer or a public sector contractor is, has been, or proposes to be, involved in - 

(a) improper conduct; 

(b) an act or omission that constitutes an offence under a written law; 

(c) a substantial unauthorised or irregular use of, or substantial mismanagement of, 
public resources; 

(d) an act done or omission that involves a substantial and specific risk of - 

(i) injury to public health; 

(ii) prejudice to public safety; or 

(iii) harm to the environment; 

or 

(e) a matter of administration that can be investigated under section 14 of the 
Parliamentary Commissioner Act 1971; 

All those aspects that can be described as public interest information appear to be fairly sensible.  It could be said 
that matters of that nature certainly meet a common understanding of public interest, but I believe they meet a 
more legal idea of public interest.  They are matters in which the public might not only show interest but also 
have a legitimate interest in knowing the answers.  As far as that is concerned, the Opposition accepts the 
definition of information in the public interest that in one way or another is brought to notice.  There is then an 
operative clause on public interest disclosure in clause 5 and that is where the process in the Bill starts to get 
interesting.  Clause 5(1) states - 

Any person may make an appropriate disclosure of public interest information to a proper authority. 

That is interesting but it basically means absolutely nothing until one reads the clauses on appropriate disclosure 
and proper authority.  Those definitions are referred to in subclause (2), which states - 

A person makes an appropriate disclosure of public interest information if, and only if, the person who 
makes the disclosure - 

(a) believes on reasonable grounds that the information is true; or 

(b) has no reasonable grounds on which to form a belief about the truth of the information but 
believes on reasonable grounds that the information may be true. 

The first aspect is the “if and only if” definition.  By legislating in this form, the Bill excludes the capacity for 
the courts to deal with a matter outside the statutory definition in the Bill. 
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Subclause (3), relating to the meaning of the second part, reads - 

A disclosure of public interest information is made to a proper authority if - 

(a) where the information relates to an act or omission which constitutes an offence under a 
written law - it is made to a police officer or to the Anti-Corruption Commission; 

Obviously, if someone were worried about a police officer, that person would not be too keen on disclosing that 
to a police officer and would be much more likely to go to the Anti-Corruption Commission.  Subclause (3) 
continues - 

(b) where the information relates to a substantial unauthorised or irregular use of, or substantial 
mismanagement of, public resources - it is made to the Auditor General; 

Again, one would presume that is the correct person to go to.  The subclause continues - 

(c) where the information relates to a matter of administration that can be investigated under 
section 14 of the Parliamentary Commissioner Act 1971 - it is made to the Parliamentary 
Commissioner or to a person who occupies a position specified under section 23(1)(a) in 
relation to the public authority concerned; 

(d) where the information relates to a police officer - it is made to the Commissioner of Police or 
to the Parliamentary Commissioner; 

Therefore, it does not need to be a criminal act, only an act relating to a police officer.  The subclause continues - 

(e) where the information relates to a judicial officer - it is made to the Chief Justice; 

It is too bad, of course, if the person that one is worried about is the Chief Justice.  The subclause continues - 

(f) where the information relates to a member of either House of Parliament - it is made to the 
Presiding Officer of the House of Parliament to which the member belongs; 

That is an interesting concept.  The subclause continues - 

(g) where the information relates to a public officer (other than a member of Parliament, - 

Of course, the definition of public officer has been amended to include members of Parliament - 

a Minister of the Crown, a judicial officer or an officer referred to in Schedule 1 to the 
Parliamentary Commissioner Act 1971) - it is made to the Commissioner or the Parliamentary 
Commissioner; 

(h) where the information relates to a matter falling within the sphere of responsibility of a public 
authority - it is made to a person who occupies a position specified under section 23(1)(a) in 
relation to that authority; or 

(i) where the information relates to a person or a matter of a prescribed class - it is made to a 
person declared by the regulations to be a proper authority for the purposes of subsection (1) in 
relation to such information. 

So far, so good.  However, again those provisions by law constrain what can be done.  It makes it clear that the 
effect of any other form of disclosure is to make it a code, although it does not say that it is a code.  Subclause 
(4) states - 

A disclosure of public interest information may be made under this Act - 

(a) even though anything to which the disclosure relates occurred before the commencement of 
this Act; and 

(b) whether or not the person making the disclosure is able to identify any person whom the 
information concerns. 

Subclause (5) states - 

Nothing in this Act entitles a person to disclose information that would otherwise be the subject of legal 
professional privilege.  

Clause 6 is an important provision that follows on from that.  It states -  

A disclosure of public interest information under this Act by a person does not affect that person’s 
liability for anything to which the information relates.   

A person will not get off by pimping on somebody else.  Obviously something must happen with regard to that.  
Division 2 deals with that.  Clause 8 states -  
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(1) A proper authority must investigate or cause to be investigated the information . . .  

(2) A proper authority may refuse to investigate . . . a matter . . . if it considers that - 

(a) the matter is trivial or frivolous;  

(b) the disclosure is made vexatiously;  

(c) there is no reasonable prospect of obtaining sufficient evidence due to the time that 
has elapsed since the occurrence of the matter; or  

(d) the matter is being or has been adequately or properly investigated by another person 
to whom an appropriate disclosure of public interest information has been made in 
accordance with section 5(3).   

Again, that is a very necessary provision.  However, to a large extent it does not deal with the aggravated state 
that people get themselves into when they make a complaint and nothing is done about it.  All too often the 
people whom the Bill provides as the proper authority are the very people members of Parliament get complaints 
about.  The people who complain to us have been to the proper authorities and nothing has happened.  The 
difficulty is that the only time the proper authorities will act is when those people go to the Press.  On the other 
hand, we do not want a law that provides that anybody can cause an absolute stir by going to the Press.  We will 
never run the public service if people can make unsubstantiated allegations about the public service in which 
they operate because of this law.  That is not practical, so what have we added by doing this?  It is great in 
principle, but the practical effect is that it probably will make no difference whatsoever; in fact, it might make 
life more difficult, and members will see why as we move through the Bill.   

It is wonderful for the philosophical, theoretical protection.  In reality, it does not deal with those people who 
have made a complaint and cannot get anybody to do anything.  I do not know whether there is a practical 
solution to that.  We cannot give people carte blanche to make complaints.  A classic example is when somebody 
is told off by a boss and then says that he is corrupt.  That person does not like what he has been told to do.  If a 
person disagrees with management, he could say that it is wrong and is detrimental to his health.  The person 
might be totally misguided, misdirected and wrong in mind.  However, the fact is that that person believes it.  
Therefore, it fits beautifully within the definition of reasonable belief, which we have just dealt with.  We must 
have it that way; there is no point in allowing people to report something of which they have absolute proof.  
They must be able to do it on the basis of reasonable suspicion.  On the other hand, we cannot run the public 
service if somebody further down the line decides that he will report a person every time he disagrees with the 
decision that was made.  Can members imagine trying to run the public service that way?  It would be absolutely 
hopeless.  We are trying to legislate for something that I do not think can be easily legislated for.  By the time all 
the proper protections have been included, it is a total waste of time.  It does not even give the court an 
opportunity to work it out in a particular case.  The proper authority is obliged to investigate unless it thinks the 
matter is frivolous and so forth.   

Many Bills seem to include all this wretched detail.  I occasionally wonder about all the things we put in Acts.  
We have this statutory diarrhoea; every step must be prescribed by an Act.  The Acts from medieval times did 
not go into this amazing detail.  Even when the federal Constitution was brought down, it was a pretty simple 
sort of Act.  Look at the amendments that have been made to it since!  The last set of amendments was bigger 
than the Constitution itself.  It had nice simple questions such as, “Do you support X or Y?”  However, it was so 
complicated and messy that it looked like an outbreak of the income tax Act.  It is rather like reading the 
instructions for constructing a model plane; that is how detailed some Acts are about what needs to be done.  
This is no different. 
Hon Kim Chance:  Or setting up your video. 
Hon PETER FOSS:  Yes; setting up a video or, if one reads Cathy in The West Australian, building a desk.  It 
seems to me that it has become the obsession of bureaucrats to prescribe everything.  I got a cabinet resolution 
that our Government would not pass any piece of legislation that was not required.  In other words, if an Act of 
Parliament was not required to do something, it was not put into a statute.  It was ridiculous the way we kept 
doing it.  I lost and the bureaucrats won.  Everything goes into an Act.  Once that is done, they have more control 
than the ministers.  As soon as it is put into an Act of Parliament, the minister’s power goes out the door and the 
bureaucrats run everything. 
Hon Nick Griffiths:  That proposition was not agreed to.  
Hon PETER FOSS:  It was agreed to.  The minister should go and find it.  I will definitely accede to the minister 
looking at that cabinet minute. 
Hon Nick Griffiths:  I would like it found because my understanding is that government policy - even if was 
your Government’s policy - continues to be government policy unless it is changed.  
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Hon PETER FOSS:  It is.  It is a good policy, but the problem is getting bureaucrats to put it into effect.  It will 
take a couple of decades, but we should get together and say that we do not want everything to be handed over to 
the bureaucrats and that we want a bit of ministerial power and the capacity to make decisions without being 
constrained by Acts of Parliament that were written by bureaucrats.  The classic example is the land Act, which 
was written by a bureaucrat who wanted to hand over to himself all the powers to deal with state land.  

Hon Nick Griffiths:  When was the decision made?  

Hon PETER FOSS:  A year or two before we lost government, while I was Attorney General.  I got fed up with 
seeing at least nine-tenths of an Act of Parliament that was not necessary.  It did not require an Act of 
Parliament.  It told the story.  Often it was the bureaucrats’ description of how they thought it would work and 
they would send it down as drafting instructions.  

Hon Kim Chance:  Hear, hear!   

Hon PETER FOSS:  It was garbage. 

Hon Nick Griffiths:  I have a lot of sympathy with the proposition you are putting forward. 

Hon PETER FOSS:  By all means, the minister can make an application to see the cabinet minutes.  I will gladly 
support his application to see them, because it was not a party-motivated or partisan issue.  It was a desperate 
plea to get more drafting resources, because it appeared to me that if we could cut out nine-tenths of the words 
that are put in Acts, first, we could produce something that we wanted; secondly, we might be able to understand 
it; and, thirdly, we might be able to get on with the job instead of finding something in an Act that was a load of 
garbage.  The best Acts were the ones in which everything was fairly broadly stated.  We should not pass an Act 
unless we have to.  That is a good start.   

Hon Nick Griffiths:  It is a very good start.  

Hon PETER FOSS:  I would love everybody to gang up on them and make it stick. 

Hon Norman Moore:  We just got rid of the bottleneck in the upper House. 

Hon PETER FOSS:  I am sure all ministers will feel a certain sympathy with the view I have just expressed.  We 
argue about the detail of far too much legislation, which should not even be in the Bills.  If we take it out, what 
would we lose?  

Hon Ken Travers:  It keeps us busy.   

Hon PETER FOSS:  It keeps us all busy.  That is one of the reasons that bureaucrats do it; it keeps the ministers 
from finding out what they are up to.  What would happen if we had more time out of this place and the 
ministers saw what they were doing? 

Hon Nick Griffiths:  They would be worried.  

Hon PETER FOSS:  They would be very worried.  If this Parliament sat fewer hours and ministers looked at 
what the departments were up to, they would find it very disconcerting.  One of the ways to keep ministers from 
interfering is to keep them in Parliament by sending them a 400-page Bill with a load of garbage detail in it.  
They will not hear from that minister.  They do not hear much from Hon Nick Griffiths because he is handling a 
great deal of unbelievably large legislation that comes from the other place.  He never gets out of this Chamber.  
His opportunity to keep an eye on his department is very constrained.  However, I am sure he does the job 
anyway. 

Hon Norman Moore:  His colleague who sits next to him does not have such an onerous duty.  

Hon PETER FOSS:  His colleague should have his department completely under control, because I do not think 
he has even got one Bill through the House so far.  However, I commend Hon Nick Griffiths because he has 
been diligent and has put through a lot of legislation. 

Hon Nick Griffiths:  Thank you for that, but I must say in defence of my colleagues that they are so good that 
they do not have to deal with legislation in line with your original principle.  

Hon PETER FOSS:  That is true, but I do not think that is the basis.  Having seen the legislation that Hon Tom 
Stephens brought in, if ever we wanted a example of legislation that did not follow that precept, that would be a 
good one.  

We then proceed through a number of machinery provisions, which I think are regrettable, but it seems to be the 
way that things happen these days.   
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We then get to part 3.  Having started off with absolutely unchallengeable principles, broad statements of 
philosophy, motherhood statements that nobody could disagree with, we get bogged down in the detail of some 
of the very fascinating qualifications.  Part 3 starts off well.  Clause 13 reads - 

A person who makes an appropriate disclosure of public interest information to a proper authority under 
section 5 - 

(a) incurs no civil or criminal liability for doing so; 
(b) is not, for doing so, liable -  

(i) to any disciplinary action under a written law; 
(ii) to be dismissed; 

(iii) to have his or her services dispensed with or otherwise terminated; or  

(iv) for any breach of a duty of secrecy or confidentiality or any other restriction 
on disclosure . . . applicable to the person.   

Clause 14 reads -  

(1) A person must not take or threaten to take detrimental action against another because anyone 
has made, or intends to make, a disclosure of public interest information under this Act.   

That is very proper.  I do not know what we would do with a person who continues to take these actions because 
he unreasonably has these beliefs and makes one’s life a misery because he is incapable of functioning in the 
department because he is always running down to various bodies and making these proper public interest 
information disclosures.  Still, that is what it says.  Clause 15 provides remedies for victimisation and calls to its 
aid the Equal Opportunity Act.  Clause 16 protects people from being identified.  Then, in clause 17, all the fine 
words go and people will end up worse off than they were before.  It reads -  

A person who has made an appropriate disclosure of public interest information under this Act and who 
- 

(a) fails, without reasonable excuse, to assist a person investigating a matter to which the 
disclosure relates by supplying the person with any information requested, whether 
orally or in writing, by the person in such manner, and within such period, as is 
specified by the person making the request; or  

(b) discloses information contained in a disclosure of public interest information 
otherwise than under this Act, 

forfeits the protection given by section 13.   

If a person steps one step outside the Act, he will forfeit everything.  If that were written in an insurance policy, 
the federal Act would make it illegal.  However, there are no ifs, buts or wherebys in this Bill; that is it!  Some of 
this is a matter of degree.  Clause 17(a) does say “without reasonable excuse”.  However, it seems that this 
clause has the potential to completely undermine the protection given by the Act.  I do not know that anyone can 
ever write an Act that will be completely satisfactory.  However, this clause has the capacity to be ameliorated.  
This clause makes it a real possibility that this Bill will be totally and utterly oppressive.  The Government has to 
look seriously at clause 27, because its impact is so draconian it gives no room to move.  The problem is that if 
people think they have a reasonable excuse and later on the court determines that they do not, that is the end of 
it.  It is not a matter of when it is determined that is not a reasonable excuse, and then asking them to produce 
whatever it was.  If the evidence was not produced at the time, that is it.  There is no mechanism to say, “Hang 
on, I do not think I should have to disclose that.”  If they are wrong in that, and they have to judge that as a 
matter of law and fact - they may not have anybody assisting them, or even if they had a lawyer who might say it 
is reasonable - but later on, when they are sued, the court says it was not reasonable, they are done.  They do not 
get a second chance.  There is no arbiter who says at the time that it is not a reasonable excuse; they find out 
when they are sued.  They may believe they are protected by clause 13, but the court says they are not because it 
is not a reasonable excuse.  If they then offer to tell, it is too late.  Where does that put them?  It is a failure to do 
it within a period specified by the person making the request, or it is a case of not disclosing the information 
contained in a disclosure.  If they get one step wrong, bang!  They might have 90 per cent correct information 
and have followed the steps required by the law to the letter, and that is the material and important part, but if 
they make one other disclosure in which they make some technical fault - it does not even seem to be on the 
same matter but can be on any matter - under clause 13 they are done!  There is no exception; it is an offence.  If 
they do it, they forfeit the protection afforded by clause 13.  With that sort of thin indemnity, people who make a 
public interest disclosure must have rocks in their head.  They could end up in more trouble than if they quietly 
told someone without revealing who they were.  If they make a disclosure to a senior person, notwithstanding the 
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secrecy requirements, they run the risk that their name may become known and that they will be knocked out 
under clause 17.  I think that clause 17 is too draconian to make it worthwhile for anybody to even consider 
using the procedure available under this Bill.  They are better off under the present system in which they either 
keep mum or they do it privately.  There is no point in having a public disclosure provision where it is too risky 
to put themselves on the record using this Bill.   

Of course, there must be offences.  In the light of clause 17, that adds a little more to it.  Clause 24 reads -  

(1) A person who makes a statement purporting to be a disclosure . . .   

(a) knowing it to be false in a material particular or being reckless about whether it is 
false in a material particular; or 

(b) knowing it to be misleading in a material particular or being reckless about whether it 
is misleading in a material particular,  

commits an offence.   

There has to be that offence.  We could not have this Bill without it.  However, with that clause, in combination 
with clause 17, I would be a bit careful before I embarked on making a disclosure.  If people do it that way, they 
run the risk of committing an offence.  The legislation is better than the Whistleblowers Protection Bill, but that 
is faint praise.  The Whistleblowers Protection Bill should never have been named that; it should have been 
named the “we will get the whistleblower Act”.  It is a very effective knock-the-whistleblowers-on-the-head Act.  
This legislation at least goes part of the way to try to do the right thing, but it is a failure.  We will support the 
legislation.  I mean, who minds a bit of window-dressing?  I suppose the Government will trumpet its openness 
and accountability.  I get a bit suspicious whenever the Government trumpets its openness and accountability 
because it always seems to precede something dodgy - a dodgy answer or something that does not look open and 
accountable.  The more the Government seems to say it, the more one has to look carefully at it.  However, no 
doubt the Government will trumpet that it has this wonderful Public Interest Disclosure Bill -  
Hon Simon O’Brien:  It is a symposium. 
Hon PETER FOSS:  It is a symposium of what this Government is all about.  It shows the disease to which the 
Government is prone, that is, bringing legislation which is no more than window-dressing.  We saw it with the 
vulnerable seniors Bill, supposedly to protect seniors; we have seen it with other pieces of legislation which are 
nothing more than flummery.  I like flummery; it is an excellent pudding.  However, it does not make very good 
legislation, and this is another example of that kind of legislation.  We will support this Bill, but we have no 
illusions that it does anything positive.  I believe that by occupying the field about how people make public 
interest disclosures, we eliminate any form of movement by the courts, which may have to deal with disclosures, 
and we put people at enormous risk - they will lose the protection of this Act - because of the unnecessarily 
draconian nature of clause 17. 
HON JIM SCOTT (South Metropolitan) [9.51 pm]:  This legislation has been a long time coming.  I recall that 
the Commission on Government reported on this issue in December 1995 and I introduced a private member’s 
Bill into this House in 1996 on exactly this subject - public interest disclosures.  However, despite my best 
efforts to not call upon the appropriations of government, it was ruled out of order on the basis that it would 
require some level of appropriation. 
Hon Peter Foss:  Remind me; was it better than this one? 
Hon JIM SCOTT:  It basically followed the recommendations of the Commission on Government but, because 
of the problem with appropriations in this House, I endeavoured not to create any new body and to incorporate it 
within existing bodies. 
Hon Frank Hough:  Are you going to do the 1996 speech again? 
Hon JIM SCOTT:  No; I do not have it with me.  It contained a lot more than does the Bill before us today.   
The requirement for public interest disclosure or whistleblower legislation is even more relevant today than 
when the Commission on Government reported.  Governments today are getting more and more involved in 
outsourcing, there is more and more privatisation, and things disappear behind closed doors on the basis of the 
accountability in the systems of government.  We cannot look at many areas because a department might be 
corporatised, or a part of its function may be corporatised, or part of the contracts that have been let are let to 
private organisations, which do not receive the same scrutiny as does a government department.  It has become 
more imperative that we have proper legislation to cater for whistleblowing.  We continue to see many instances 
of individuals leaking information.  I recall that a Department of Transport report involving safety issues and 
privatisation was leaked.  The Government of the day spent thousands of dollars trying to find the person 
responsible for leaking the information in an endeavour to silence him and prevent that information from flowing 
to the public.  This was what I call life and death information.  I found it outrageous that an Executive was trying 
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to stop information getting to the public, which by all rights should have been public information.  I also know 
that a situation developed with the motorplex development in Kwinana during the previous Government.  
Attempting to get information about how the licensees became licensees without any due process was like trying 
to get blood out of a stone.  Safety issues were involved.  We got hold of a number of internal reports through 
freedom of information procedure which indicated that the project was not safe and that there was a high risk to 
the patrons of motorplex.  That information was suppressed.  Any person who spoke out in that situation was 
under a great deal of pressure.  I recall speaking to a number of people in an effort to get something done about it 
because I was concerned.  The Commissioner for Public Sector Standards visited my office and I spoke to him.  
He took the position that he could not do anything about these public servants who were not telling the truth 
because he would receive a lot of pressure from the minister.   
Whistleblowing continues to go on in government.  I know people are trying to get stories out of departments 
about what they see as malpractice.  People may equally have a grudge and their claims may not be legitimate.  It 
is important that we have proper legislation to prevent the spreading of malicious stories.  It is important that we 
have proper legislation to enable information that should be in the public domain to get out into the community.  
The Commission on Government was very keen to see the introduction of whistleblowers legislation and, 
accordingly, it outlined a few recommendations to establish legislation with the same name that is before us 
today but which was rather more solid.  When this legislation proceeds through the committee stage, we will be 
asking the minister for good explanations about why a number of those recommendations have not been 
introduced into this legislation. 
In many cases when members are in opposition they want to put all these safeguards in place, but when they get 
into government they do not want to have the same level of scrutiny.  However, the position that members take 
when in opposition is usually more valid in terms of what the public wants and certainly what I want.   

Hon Kim Chance:  He is not a trusting man, is he!   

Hon JIM SCOTT:  The second reading speech points out that the United States has had this type of legislation 
since as early as 1863.  That shows how far out of date we are in this State.  It is a bit like underground power.  I 
recall finding out at a meeting that most of the United States has had underground power for about 100 years. 

Debate interrupted, pursuant to standing orders. 
 


